STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

AGENCY FOR HEALTH CARE
ADM NI STRATI ON,
Petiti oner,

Case Nos. 99-1760
99-1761

VS.

MYRTLE GROVE, INC., d/b/a
THREE OAK MANOCR,

Respondent .

N N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, this cause cane on for formal hearing
on April 10, 2000, in Pensacola, Florida, before P. M chael
Ruff, dul y-designated Adm nistrative Law Judge of the Division
of Adm nistrative Hearings. The appearances were as foll ows:

APPEARANCES

For Petitioner: Mchael O WMathis, Esquire
Agency for Health Care Adm nistration
2727 Mahan Drive, Mail Stop 3
Bui l ding 3, Suite 3408D
Tal | ahassee, Florida 32308

For Respondent: M H M khchi, Owner/President
Mrtle Gove, Inc.
1012 North 72nd Street
Pensacol a, Florida 32506

STATEMENT OF THE | SSUES

The issues to be resolved in these consolidated cases

concern whether the licenses of Wrtle Gove, Inc. and MH,



M khchi shoul d be subject to adm nistrative fines for alleged
failure to tinely correct seven class Il deficiencies at Three
Cak Manor (hereinafter Respondent) and, if so, in what anount.

PRELI M NARY STATEMENT

The Respondent was notified by an Adm nistrative Conpl ai nt
dated February 19, 1999, of the agency's intent to inpose
adm nistrative fines totaling $1,600.00 agai nst the Respondent,
the licensee of an assisted living facility (ALF), Three Qak
Manor, |ocated at 1012 North 72nd Street, Pensacola, Florida,
based on the failure to tinmely correct four class Il
deficiencies cited during conpliance surveys of August 11, 1998,
Sept enber 30, 1998, and Cctober 1, 1998. The Respondent filed a
petition for a formal adm nistrative hearing to dispute the
Adm ni strative Conplaint and this hearing ensued. The
Respondent was al so notified, by an Adm nistrative Conpl ai nt
dated March 15, 1999, of the Petitioner's intent to inpose
adm nistrative fines totaling $1,600. 00 agai nst the Respondent
for failure to tinely correct three class Il deficiencies cited
during the surveys of January 20 through 21, 1999, and March 8,
1999. The Respondent filed a Petition for a forma
adm ni strative hearing, and the two proceedi ngs were
consolidated. At the hearing, the agency presented the
testinmony of two witnesses and two conposite exhibits. The

Respondent presented the testinony of three witnesses and two



exhibits. Al these exhibits were adntted into evidence. The
Petitioner submtted a Proposed Reconmended Order which has been
considered in the rendition of this Recomended Order.

FI NDI NGS OF FACT

1. The Petitioner is the state agency responsible for the
licensing and regulation of ALFs in Florida. The Respondent is
licensed to operate Three Oak Manor as an ALF in Pensacol a,

Fl ori da.

2. M. Jackie Klug was called as a wtness for the
Petitioner. She is a public health nutrition consultant and a
regi stered dietitian. Her duties included surveying for both
state and federal regulation for ALF' s, nursing hones,
hospitals, and any other health care facility licensed by the
state of Florida.

3. M. Klug has been in this position for three years.
She is famliar with the surveys at issue in these proceedi ngs.
"Tag deficiencies" are an agency manual or policy neans of
indexing rule violations. M. Klug participated in a survey of
August 11, 1998. She observed the Respondent to have failed to
have nmenus reviewed by a registered or licensed dietitian
annually. M. Klug testified she cited "Tag A-807" a rule
violation pertaining to the appropriate anmounts of food being

served to the residents on a daily basis. M. Klug observed



that the Respondent did not provide the residents with the
required daily servings of food.

4. M. Klug cited "Tag A-810" for failure to record nenu
substitutions before or at the time a neal is served. This was
based on her observations of what occurred on August 11, 1998.
Ms. Klug established that these rule violations are class 11
defi ci enci es.

5. Ms. Klug observed deficiencies during the survey of
Cctober 1, 1998, as follows: "Tag A-200" for non-conpliance
with requirenments for posting for public view the | ast Agency
for Health Care inspection. "Tag A-205" failure to maintain
records, including major incidents. "Tag A-208" failure to
report a fire in the facility. "Tag A-804" pertaining to the
provi sion of therapeutic diets according to a witten order by
the health care provider, as ordered.

6. M. Klug observed other deficiencies during the survey
of January 21, 1999, as follows: "Tag A-515" failure to
mai ntain mnimumstaffing levels. "Tag A-804" pertaining to the
provi sion of therapeutic diets according to a witten order by
the health care provider, as ordered. "Tag A-810" failure to
record substitutions before or when the neal is served. These
deficiencies are repeat citations fromthe prior surveys of

August 11, 1998 and Cctober 1, 1998.



7. M. Klug identified the Petitioner's Conposite Exhibit
1, item6 as a copy of the license for Myrtle Gove, Inc., d/b/a
Three OGak Manor with an effective date of August 5, 1998, and
with an expiration date of August 4, 2000. Mrtle Gove, Inc.,
d/ b/a Three Cak Manor is the |icensee.

8. M. Paula Faul kner was called as a witness for the
Petitioner. She is a Health Facility Evaluator Il11. Her duties
i ncl uded investigation of consuner conplaints as well as routine
surveys.

9. M. Faulkner is famliar with the facility at issue.
She has had nunerous opportunities to survey this facility.

Ms. Faul kner participated in the survey of Cctober 1, 1998.
Based on her observations at this survey she found a failure to
meet m ninmum staffing requirenents in the facility.

Ms. Faul kner established that Ms. Donna Danl ey of the agency
found this deficiency still uncorrected at the January 20

t hrough 21, 2000 survey. M. Faul kner had no further

i nvol venent in this case, other than her participation in the
team decision to cite these violations as a class I

defi ci ency.

10. M. Klug identified the Petitioner's Conposite Exhibit
2, item1l as a copy of the summary statenent of deficiencies for

the re-visit survey of January 21, 1999. Based on her



observations, the Respondent was out of conpliance with state
regul ati on "Tag A-006" pertaining to an un-stageabl e pressure
sore.

11. M. Klug identified the Petitioner's Conposite Exhibit
2, item 2 as an accurate representation of deficiencies stil
existing during a re-visit that was nade on January 21, 1999,
and a re-visit of March 8, 1999. M. Klug participated in these
surveys. Based on her observations she found the Respondent was
still out of conpliance due to the fact that "resident No. 7"
had a stage-two pressure ul cer which had been identified and was
being treated since February 16, 1999.

12. M. Klug observed other deficiencies during the re-
visit survey of March 8, 1999, which were previously cited on
January 21, 1999, as follows: Failure to have a conpleted
evaluation for residents; the nurse on duty failing to have a
current license in the state of Florida; failure to maintain
docunentation on file with regard to the qualifications of
i ndividuals performing limted nursing services. |In fact, the
nurse had applied for Florida |licensure but had not yet received
it. M. Klugidentified the Petitioner's Conposite Exhibit 2,
item4 as a copy of the Respondent's limted nursing |icense for
Three OGak Manor. The license has an effective date of August 5,
1998, and an expiration date of August 4, 2000. M. MH

M khchi is the |icensee.



CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. Section 120.57(1), Florida Statutes.

14. The Respondent operates an ALF. The m ssion of an ALF
is to serve its disabled and frail elderly residents in a home-
i ke setting, and the goal of state regulation is to pronote the
dignity, privacy, health, and safety of the residents of such
homes. See Section 400.401(2), Florida Statutes (1997).

15. The services provided by an ALF are room board, and
assi stance as needed w th wal ki ng, bathing, dressing, eating,
groom ng, toileting, taking of medicines, and simlar
activities. Section 400.402(1), (3), and (25), Florida Statutes
(1997).

16. \When a licensed operator of an ALF chal |l enges an
all eged violation of a regulatory requirenent in a Section
120.57(1), Florida Statutes, proceeding, the burden of
establishing that the charged violation of |aw has occurred is
on the agency. The standard of proof required for the agency to
establish that the alleged violation has occurred is "clear and

convi nci ng" evidence. Departnent of Banking and Fi nance,

Di vision of Securities and |Investor Protection vs. Osbhorne Stern

and Conpany, 670 So. 2d 932, 935 (Fla. 1996).




17. Section 400.419(1)(c), Florida Statutes (1999),
provides that class Ill violations are those conditions or
occurrences related to the operati on and mai ntenance of a
facility, or to the personal care of residents, which the agency
determnes indirectly or potentially threaten the physical or
enotional, health, safety, or security of facility residents,
other than class | or class Il violations. A class Il
violation is subject to an admnistrative fine of not |ess than
$100. 00 and not exceedi ng $1,000.00 for each violation. A
citation for a class Il violation shall specify the time within
which the violation is required to be corrected. If a class Il
violation is corrected wwthin the tine specified, no fine may be
i nposed, unless it is a repeated of fense.

18. Section 58A-5.020(1)(h), Florida Adm nistrative Code,
provi des that planned nenus shall be conspicuously posted or
easily avail able to residents.

19. Section 58A-5.0182(1), Florida Adm nistrative Code,
provi des an adm ni strator shall provide staff and services
appropriate to the needs of the residents living in the
facility.

20. The agency has proved that the Respondent viol ated
Rul e 58A-5.020(1)(h), Florida Adm nistrative Code, in that
pl anned nmenus were not conspi cuously posted or easily avail abl e

to residents. On or about Septenber 30, 1998, the Petitioner



conducted a re-visit survey of Three OGak Manor. During the
survey, the Petitioner determ ned that the Respondent again
failed to conply with Rule 58A-5.020(1)(h), Florida
Adm ni strative Code, in that food substitutions were not
recorded in the nenu substitution log. On or about January 21,
1999, upon the second re-visit survey the Respondent had failed
to conmply with Rule 58A-5.020(1)(h), Florida Adm nistrative
Code. This violation is properly classified as a class 11
deficiency. A fine of $300.00 should be inposed for this
defi ci ency.

21. The Petitioner has proved that the Respondent viol ated
Rul es 58A-5.020(1)(f) and 58A-5.052(2)(c), Florida
Adm ni strative Code, in that on or about October 1, 1998, it
failed to provide a therapeutic diet as ordered for one of the
residents. The Respondent still was out of conpliance with
Rul es 58A-5.020(1)(f) and 58A-5.024(2)(c), Florida
Adm ni strative Code, upon the re-visit survey of January 21,
1999. The violation is properly classified as a class I
deficiency. A fine of $300.00 should be inmposed for this
vi ol ati on.

22. The Petitioner has proved that the Respondent has
vi ol ated Rul es 58A-5.0182(1) and 58A-5.019(5), Florida
Adm nistrative Code, in that it failed to provide sufficient

staff for proper care of and services for residents in Three Cak



Manor. The Respondent was still out of conpliance with Rules
58A-5.0182(1) and 58A-5.019(5), Florida Adm nistrative Code,
upon the re-visit survey of January 21, 1999. This violation is
properly classified as a class IIl violation. A fine of $300.00
shoul d be inposed for this violation.

23. The Petitioner has proved that on or about January 20
t hrough 21, 1999, the Respondent violated Rule 58A-5.031,
Fl orida Adm nistrative Code, in that:

a. The Respondent's nurse, hired on

Cct ober 10, 1998, was not currently licensed
in Florida, and there was no docunentation
to indicate that she had submtted an
application for Florida licensure. 1In fact
she had submtted an application. The
violation is properly classified as a cl ass
1l deficiency. A fine of $100.00 should be
i nposed for this violation.

b. The Respondent did not have a nurse
currently licensed in Florida on the

prem ses to provide limted nursing
services. This violation separate froma
above, is properly classified as a class I
deficiency. A fine of $200.00 should be

i nposed for this violation.

c. The Respondent did not maintain
docunent ati on of the qualifications of

i ndi viduals performng limted nursing
services. The violation is properly

classified as a class Il deficiency. A
fine of $200.00 should be inposed for this
vi ol ati on.

24. The Petitioner has established that on or about
March 8, 1999, the three violations previously cited in the
January 20 through 21, 1999, survey or re-visit were stil

outstanding. This constituted three uncorrected class ||

10



violations within the intent and neani ng of Section 400. 419,
Fl ori da Statutes.

25. During the aforesaid survey of January 20 through 21,
1999, the Petitioner further determ ned that the Respondent
failed to conply with Section 400.407, Florida Statutes, in that
a resident was observed with an un-stageabl e pressure sore on
the left trochanter. An ALF is not authorized by law to serve a
resident wwth a pressure sore greater than a "stage |I" pressure
sore. A resident wwth a pressure sore greater than "stage |I" is
not appropriately placed in an ALF.

26. The Petitioner has proved that the Respondent was
still out of conpliance with said Section 400.407, Florida
Statutes, upon the re-visit survey of March 8, 1999, in that a
resident had a "stage Il" pressure sore which had been
identified and treated since at |east February 16, 1999. This
constituted an uncorrected violation within the intent and
meani ng of Section 400.419, Florida Statutes. The violation is
properly classified as a class Il deficiency. A fine of
$1, 000. 00 should be inposed for this violation.

RECOMVENDATI ON

Havi ng consi dered the foregoing Finding of Facts,
Concl usi ons of Law, the evidence of record and the candor and

deneanor of the witnesses, it is
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RECOMVENDED:

That the Petitioner, Agency for Health Care Adm nistration,
enter a final order inmposing fines totaling $2,400.00 agai nst
t he Respondent, in the aggregate, for failure to tinely correct
seven class |1l deficiencies found during the above-referenced
surveys, related to both adm ni strative conpl aints.

DONE AND ENTERED this 5th day of Gctober, 2000, in

Tal | ahassee, Leon County, Florida.

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 5th day of Cctober, 2000.

COPI ES FURNI SHED

M chael O Mathis, Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive, Mail Stop 3
Bui l ding 3, Suite 3408D

Tal | ahassee, Florida 32308

M H M khchi, Owner/President
Mrtle Gove, Inc.,

1012 North 72nd Street
Pensacol a, Florida 32506
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Sam Power, Agency Cerk

Agency for Health Care Adm nistration
2727 Mahan Drive

Building 3, Suite 3431

Tal | ahassee, Florida 32308

Julie @Gllagher, General Counsel
Agency for Health Care Adm nistration
2727 Mahan Drive

Building 3, Suite 3431

Tal | ahassee, Florida 32308

Ruben J. King-Shaw, Jr., Director
Agency for Health Care Adm nistration
2727 Mahan Drive

Building 3, Suite 3116

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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